Draft Genetically Modified Organisms (Contamination and Liability) Bill

A

B I L L

TO

set controls on the release of genetically modified organisms to prevent them contaminating other crops and areas of countryside, to set a liability regime for harm caused by the planting of genetically modified crops and for connected purposes.

PART I

Interpretation

1 (1) For the avoidance of doubt, nothing in this Act shall be taken as allowing, promoting or recommending or facilitating the granting of a consent to release any variety of genetically modified organism in the UK, whether as part of a scientific study, a commercially grown crop or in any other way, but this Act shall apply to any genetically modified organism that has received any such consent or that receives such a consent at any time in the future.

Duties of the Environment Agency with reard to GMOs 

2 (1) After clause 5 in the Environment Act 1995 shall be inserted the following new clause

 “General duties with respect to control of Genetically Modified Organisms
5A (1) It shall be the duty of the Agency to

(a) monitor and report to the Secretary of State on any public, plant and animal health effects caused by the release of GMOs into the environment

(b) monitor and control any wild species where transgenes may become incorporated into the genome

(c) administer a GMO compensation fund as required in clause 14 of the GMO Act 2004

(d) enforce conditions under EC Directive 2001/18/EC, including prohibitions made under Article 19 of that Directive.

(e) establish a public register of documents that must include all notifications of GMO release, all enforcement notices, all reports of inspections and remedial actions, and all reports and research carried out by the Environment Agency

(2)  The Agency shall maintain a record of land which the owner or occupier wishes to register for the purpose of growing non-genetically modified or organic crops.”

(3)  It shall be the duty of the Secretary of State to ensure that any costs to the Environment Agency incurred in carrying out the new duties contained in clause 5A of the Environment Act 1995, as amended, above are met by fees  or charges that will be levied on those persons or companies holding GMO marketing consents under section 111 of the Environmental Protection Act 1990 (consents required by certain persons); or under Article 19(2) of EC Directive 2001/18/EC on the deliberate release into the environment of genetically modified organisms

(4) The Secretary of State may transfer all duties under this section to any other body set up by the Government for the purpose of sustainable land management if he deems it appropriate to do so.

License for GM planting

2 (1) No GMO shall be planted or cultivated unless the landowner or occupier has been granted a license for the planting of that GMO by the Environment Agency.

(2) Any person applying for a license for the planting or cultivation of GMOs shall, at least 12 weeks before the planting or cultivation commences, inform the Environment Agency of the proposed type of GMO, the location of the proposed planting, the expected planting date, the person who will be carrying out the planting and the name of the consent holder for the GMO to be planted.

(3) Any person applying for a license for the planting or cultivation of GMOs shall publicise their license application by

(a) notification of all persons who may be affected by the release within the area defined by the separation distance for the particular GMO to be released, as defined in Schedule 1

(b) site display of the proposal in at least one place on or near the land to which the proposed release relates

(c) local advertisement

(4) Persons who shall be deemed to be affected by a GMO release in subsection (2) above shall include, but not be limited to

(a) farmers and 

(b) beekeepers

Objections to licenses

3 (1) Any person may make a written objection to the release of the GMO within 4 weeks of being notified of the license application by notifying the Environment Agency.

(2) If any owner or occupier of land has registered an area of land under subsection 1(4) above for the growing of non-genetically modified or organic crops of the same variety as the proposed release within the separation distance specified for the variety in Schedule 1, this shall be deemed to be a written objection.

Determination of licenses

4 (1) The Environment Agency shall not grant a license if

(a) another owner or occupier of land within the separation distance specified in Schedule 1 gives notice that they intend to plant conventional or organic crops or seeds of the same species as the GMO

(b) another owner or occupier of land within the separation distance specified in Schedule 1 has previously given notice that they intend to plant GM crops or seeds of the same species as the GMO but with a different modification to the genetic sequence

(c) the land proposed for the planting of the GMO has been planted with a GMO of the same species but a different modification to the genetic sequence within the period specified in Schedule 2

(d) if any beekeeper notifies the Environment Agency  they will be keeping bees for the production of honey inside the area specified in Schedule 2.

(e) if they have any other reason to believe that crops of the same species but without genetic modification or with a different modification to the genetic sequence will be within the separation distance specified in Schedule 1

(f) if the land to which the license will apply is crossed by a public right of way.

(g) If they have any other reason to believe that the planting would cause harm to the environment or to other farmers

Duties of persons who plant GMOs

5 (1) Any landowner or occupier who plants a GMO shall not plant a variety of the same species that is not genetically modified or has a different modification to the genetic sequence in the same area of land for the period given in Schedule 2.

(2) Any landowner or occupier who plants a GMO shall, for a period of time specified according to the crop grown in Schedule 3, prevent any plant of the same variety which grows in the area after the time for which the license was held (“volunteer plants”) from flowering.

(3) Any landowner or occupier who plants a GMO shall, for a period of time specified in Schedule 3, prevent any plants of the same variety which grow outside the licensed area and are believed to have been transported from the original licensed planted area by animals, birds, farm machinery, humans, wind, water flow (“feral plants”), from flowering.

(4) Should the feral plants referred to in (3) above be growing on the land owned or not occupied by the license holder for the GMO, the owner or occupier shall prevent the crops flowering himself, or request that 

(a) the GMO license holder prevent the crop from flowering

(b) the Environment Agency prevent the crop from flowering

and in all cases the license holder shall be liable for the reasonable cost of the work, except in cases where the source of the contamination cannot be determined in which case liability is determined by Part II of this Act.

(5) Should the landowner or occupier sell, rent or lease the land to another person before the duties imposed upon him by subsections (1), (2) and (3) above have lapsed, he shall ensure the new occupant of the land is informed in writing of the crops that cannot be planted in the area.

(6) Any landowners and occupiers required to prevent flowering of crops by this section shall do so in accordance with any guidance issued by the Environment Agency.

Control of wild plants contaminated by GMOs

6 (1) The Environment Agency  shall have a duty to take reasonable steps to investigate the existence and prevalence of, and ensure the control of, any wild plant into which transgenes have become incorporated in order to prevent the further spread of the transgenes.

(2) The Environment Agency shall have the power to direct landowners or occupiers to control wild species into which transgenes have been incorporated, and shall have the power of  access to the area in which the plants are growing for the purpose of preventing further spread of the transgenes in cases where this direction is not acted upon.

(3) The reasonable cost of controlling wild plants in (1) and (2) above shall be paid by the license holder for the area of GM planting from where the transgenes originated, except in cases where the source of the contamination cannot be determined when liability is determined by Part II of this Act.

Hygiene

7 (1) Any person growing GM crops shall not plant conventional or organic crops of the same species, nor shall they plant a GM crop of the same species as the GMO but with a different modification to the genetic sequence, on the same holding in the same year.

(2) For the purposes of this section, a holding is defined as land on which the same farm machinery is used.

(3) Farm machinery and vehicles used to sow, harvest, transport or cultivate a GM crop shall not be used on other holdings during the time that the GM crop is being cultivated.

(4) Silos and storage equipment that has been used for a GM crop shall not be used for any organic or conventional crop, nor for a GM crop of the same species as the GMO but with a different modification to the genetic sequence during the period that the GM crop is being cultivated.

(5) If a landowner or occupier has previously grown GM crops on a holding, but is no longer doing so the machinery and storage equipment referred to in subsection (3) and (4) above may only be used for other crops once inspected by the Environment Agency  and declared clean.

(6) The Secretary of State may make regulations determining the cleaning process to be used, the disposal method of residue, and the standards of cleanliness required by the Environment Agency before any declaration under subsection (5) above is made.

Traceability scheme

8 (1) The Environment Agency shall, after consultation, develop a traceability scheme for all GMO products and crops that enables the source of any GMO crops and products to be traced.

(2)  Any person who takes ownership of a GMO, or who is contracted to transport, or process in any way a GMO crop, or products containing GMO crops, shall ensure the traceability scheme above is adhered to, and all documents produced in accordance with it are retained for 10 years.

(3) For the avoidance of doubt, subsection (2) above does not include persons who purchase the GMO crops or products solely for the purpose of domestic consumption.

(4) All records of the movement of GMOs shall be made available to the Environment Agency  within seven days of any request.

PART II

Liability for damage caused by Genetically Modified Crops

9 (1) A person (in this Part referred to as a "potential defendant") who-

(a) holds a consent under section 111 of the Environmental Protection Act 1990 (consents required by certain persons); or

(b) holds a consent given by another Member State under Article 19(2) of Council Directive 2001/19/EC on the deliberate release into the environment of genetically modified organisms

shall be liable for any damage which is caused by the deliberate release or marketing of a genetically modified organism under the terms of that consent.

(2) Where liability under this section is incurred by a body corporate any director, manager, secretary or other similar officer of the body corporate shall be similarly liable unless he can show that he took all reasonable steps to prevent the deliberate release or marketing which caused the damage in question; and in this Act any reference to a potential defendant shall include reference to such a director, manager, secretary of other similar officer.

(3) Where damage to the environment outside the meaning of paragraphs (a) to (d) of section 10(1) occurs-

(a) the Secretary of State; or

(b) with the leave of the court, any other person

 

may apply to the court for damages to be awarded against a potential defendant.

 

(4) In reaching its decision on an application under subsection (3) the court may have regard to such matters as seem to it to be relevant, including- 


(a) the severity and detrimental effect of the damage to the environment;

(b) any relevant profits made by a potential defendant; and

(c) any relevant remuneration received by a potential defendant.

Meaning of damage

10 (1) In this Part "damage" includes- 
 

(a) personal injury;

 
(b) damage to property;

 
(c) financial loss;

(d) the cost of protecting against, preventing, remedying or rectifying environmental damage;

 
(e) damage to the environment within the meaning of subsection (2).

 

(2) In section 9 "environment" shall be construed in accordance with article 2.10 of the Lugano convention on civil liability for damage resulting from activities dangerous to the environment.

(3) For the avoidance of doubt, should a crop be partially contaminated with GMOs, the damage shall be deemed to be the entire value of the crop.

Proceedings

11 (1) Where proceedings take place under section 9 it shall be for the person proceeded against to prove that he did not cause the damage in question, but it shall not be open to a person within section 9(2) to prove that he did not cause the damage in question if the body corporate of which he is director, manager, secretary or other similar officer has caused such damage.

(2) Where proceedings under section 9 are brought against more than one person it shall not be a requirement for the person bringing the proceedings to identify the person who caused the damage in question, provided that he can prove that one or more of the persons so proceeded against could have caused the damage.

(3) It shall be a defence for a person proceeded against to prove that the damage in question was caused by an exceptional case of force majeure.

Imdemnities

12 (1) A potential defendant shall indemnify-

(a) any other person who deliberately releases or markets a genetically modified organism;

(b) any person who manufactures, processes or markets food, food ingredients or animal feed containing or derived from a genetically modified organism

against any civil liability where the genetically modified organism in question was first deliberately released or marketed by the potential defendant.
  

(2) A potential defendant shall indemnify against any civil liability any person who fails to label seeds, food, a food ingredient, or animal feed containing or derived from a genetically modified organism, but where the potential defendant can show that he took all reasonable steps to prevent such failure the indemnity shall not apply.

Requirement to insure against liability.

13 (1) A potential defendant shall take out a policy of insurance against liability to pay compensation for damage.

(2) A person who fails to comply with the requirements of subsection (1) shall be guilty of an offence and shall be liable- 

(a) on summary conviction, to a fine not exceeding level 3 on the standard scale;

(b) on conviction on indictment, to a fine not exceeding level 5 on the standard scale or to a term of imprisonment not exceeding 3 months or to both.

Genetically modified organism compensation fund.

14 (1) The Secretary of State shall within twelve months of the passing of this Act make a scheme providing for the payment of compensation in respect of damage caused by the deliberate release or marketing of a genetically modified organism.


(2) A scheme under this section shall provide for compensation to be paid where liability for damage cannot be attributed to an identifiable potential defendant.
 

     (3) A scheme under this section shall include provision- 
 

(a) establishing a compensation fund and arrangements for the administration of the fund;

(b) defining those who shall be required to make payments into the fund and the basis on which such payments shall be calculated; and 

(c) without prejudice to subsection (2), setting out the circumstances in which payments shall or shall not be made out of the fund.

 

    (4) The power to make a scheme under this section includes the power to amend a scheme so made and shall be exercisable by statutory instrument which shall be subject to annulment in pursuance of a resolution of either House of Parliament.

SCHEDULE 1


Separation distances

(1) The separation distances between GM plants and other plants of the same species but different variety shall be as specified in the table below.

	Species
	Separation required between GMO and basic seed production of other variety
	Separation required between GMO and certified seed production of other variety
	Separation required between GMO and production of other variety
	Separation required between GMO and beehives producing honey

	Oil seed rape
	10,000 metres
	6,000 metres
	10,000 metres
	10,000 metres

	Sugar beet
	4000 metres
	4000 metres
	4000 metres
	n/a

	Maize/sweetcorn 
	n/a
	n/a
	2000 metres
	10,000 metres


(2) The Secretary of State shall have the power to add further species to the table above by making regulations subject to the affirmative procedure.

SCHEDULE 2

Separation times

(1) The separation times between the planting of a GMO and the planting of another variety of the same species but a different variety shall be as specified in the table below.

	Species
	Separation period required between planting of GMO and basic seed production of other variety
	Separation period required between planting of GMO and certified seed production of other variety
	Separation period required between planting of GMO and cropping of other variety

	Oil seed rape
	10 years
	7 years
	10 years

	Sugar beet
	10 years
	7 years
	10 years

	Maize/sweetcorn
	1 year
	1 year
	1 year


(2) The Secretary of State shall have the power to add further species to the table above by making regulations subject to the affirmative procedure.

SCHEDULE 3

Control periods for feral and volunteer plants

(1) The period of time for which persons planting GMOs shall control feral and volunteer plants shall be as specified in the table below.

	Species
	Control period

	Oil seed rape
	10 years

	Sugar Beet
	10 years

	Maize and sweetcorn
	1 year


(2) The Secretary of State shall have the power to add further species to the table above by making regulations subject to the affirmative procedure.

Draft Genetically Modified Organisms (Contamination and Liability) Bill                                                                    Page 7 of 7

